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motivated the District Court. The court
sentenced Kononchuk to pay restitution at
an amount set roughly equal to his income.
Looking at the financial information which
was before the court, it would have been
impossible for Kononchuk to pay both res-
titution and living expenses. All parties
understood that the funds for these pay-
ments would come largely from the Red-
den family; indeed, Kononchuk stated at
his sentencing hearing that they would.
As a result, it appears that Kononchuk’s
ability to pay restitution is more depen-
dent on the generosity of the Reddens
than on his own ability to maintain gainful
employment. It is conceivable that in
some circumstances—where, for example,
a defendant has caused serious loss to a
particularly vulnerable victim, the need for
restitution would be great enough to sub-
ordinate certain penal interests.” The Dis-
trict Court has, however, identified no such
circumstances here. Given that fact, and
in light of the source of Kononchuk’s resti-
tution payments, we see no reason to favor
the restitution aspect of punishment over
the incarceration aspect.

The District Court ignored the wvalid
concerns raised by the government and
imposed an extraordinarily lenient sen-
tence. If there is a way to find this sen-
tence reasonable in light of the § 3553(a)
factors, the District Court did not articu-
late it. Due to this failure of articulation,
we cannot be satisfied that the District
Court gave “meaningful consideration” to
the § 3553(a) factors. See Cooper, 437
F.3d at 329. We will therefore vacate the

to one’s resumé. The District Court did not
identify any reason why Kononchuk’s employ-
ability should be of greater concern to a sen-
tencing court than should the employability of
any other defendant.

7. Since Booker, several courts of appeals have
considered whether the facilitation of restitu-
tion can be grounds for a variance. These
courts determined that it may, but only under
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sentence and remand this case for resen-
tencing.

III. Conclusion

The District Court failed to respond to
the government’s concerns and objections,
raised at sentencing. This constituted an
inadequate explanation of the § 3553(a)
factors. For that reason, we will vacate
Kononchuk’s sentence and remand for re-
sentencing.

w
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pany under § 1981 and Title VII claiming
unlawful discrimination, as well as claims
under Maryland law. The United States
District Court for the District of Mary-
land, William D. Quarles, Jr., J., granted
summary judgment for defendants, and
appeal was taken.

Holdings: The Court of Appeals, Wilkin-
son, Circuit Judge, held that:

(1) the exemption for Alaska Native Cor-
porations from suit under Title VII did
not immunize employer from suit un-
der the separate and independent
cause of action for discrimination es-
tablished by § 1981;

(2) Caucasian employee had right to pro-
test alleged discrimination visited upon
Hispanic employees and to proceed
with retaliation claim under § 1981
when he lost his job as a result; and

(3) employees were bound by collective
bargaining agreement requiring man-
datory arbitration of discrimination
claims.

Affirmed in part, reversed in part, and
remanded.

1. Civil Rights &=1502

An individual aggrieved by acts of em-
ployment discrimination is not deprived of
other remedies he possesses and is not
limited to Title VII in his search for relief.
Civil Rights Act of 1964, § 701 et seq., 42
U.S.C.A. § 2000e et seq.

2. Civil Rights ¢=1114
Indians =235

The exemption for Alaska Native Cor-
porations from suit under Title VII did not
immunize employer from suit under the
separate and independent cause of action
for discrimination established by § 1981,
for purposes of claims brought by employ-
ees against employer and its parent com-
pany. 42 U.S.C.A. § 1981; Civil Rights

Act of 1964, § 701 et seq., 42 U.S.C.A.
§ 2000e et seq.

3. Civil Rights &=1244

For purposes of retaliation claim,
Caucasian employee had right to protest
alleged discrimination visited upon Hispan-
ic employees and to proceed with retalia-
tion claim under § 1981 when he lost his
job as a result, even if Caucasian employee
was not subject to discrimination based
upon his own race, gender, or similar pro-
tected status. 42 U.S.C.A. § 1981.

4. Labor and Employment ¢&=1549(17)

For purposes of employees’ discrimi-
nation claims under § 1981, employees
were bound by collective bargaining agree-
ment requiring mandatory arbitration of
discrimination claims, notwithstanding em-
ployees’ arguments that they could not
read or understand the provision as writ-
ten. 42 U.S.C.A. § 1981.

5. Labor and Employment ¢=1549(17)

A collective bargaining agreement re-
quires arbitration of statutory diserimina-
tion claims if it contains an explicit arbitra-
tion clause referring to statutory claims,
which would require in the case of an
agreement to arbitrate all federal employ-
ment claims a clear and unmistakable pro-
vision under which the employees agree to
submit to arbitration all federal causes of
action arising out of their employment.

6. Labor and Employment €=1549(17)
Collective bargaining agreement in-
cluded a waiver of a federal forum by
providing mandatory dispute resolution
mechanisms for grievances and stating
that the parties expressly agreed that a
grievance should include any claim by an
employee that he has been subjected to
discrimination under Title VII and/or all
other federal, state, and local anti-discrimi-
nation laws. Civil Rights Act of 1964,
§ 701 et seq., 42 U.S.C.A. § 2000e et seq.
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Union-negotiated collective bargaining
agreements that require the arbitration of
statutory discrimination eclaims are valid
and binding on unionized employees.

ARGUED: Eric Kenneth Bachman,
Wiggins, Childs, Quinn & Pantazis,
P.L.L.C., Washington, D.C., for Appel-
lants. Harvey Alan Levin, Thompson &
Coburn, L.L.P., Washington, D.C., for Ap-
pellees. ON BRIEF: Ann C. Robertson,
Wiggins, Childs, Quinn & Pantazis,
P.L.L.C., Birmingham, Alabama, for Ap-
pellants. Richard T. Seymour, Washing-
ton, D.C.; S. Micah Salb, Lippman,
Semsker & Salb, L.L.C., Bethesda, Mary-
land; Michael Foreman, Sarah Crawford,
Monica Saxena, Lawyers’ Committee for
Civil Rights Under Law, Washington,
D.C.; Susan E. Huhta, Carolyn P. Weiss,
Washington Lawyers’ Committee for Civil
Rights and Urban Affairs, Washington,
D.C., for Amici Supporting Appellants.

Before WILKINSON and KING,
Circuit Judges, and T.S. ELLIS, III,
Senior United States District Judge for
the Eastern District of Virginia, sitting by
designation.

Affirmed in part, reversed in part, and
remanded by published opinion. Judge
WILKINSON wrote the opinion, in which
Judge KING and Judge ELLIS joined.

OPINION
WILKINSON, Circuit Judge.

Plaintiffs brought claims against their
employer, Chugach Support Services, Inc.,
and its parent company, Chugach Alaska

1. Two other former employees, Carlos Bor-
rayo and Mario Rodas, were also plaintiffs in
the suit when it was filed, but have since
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Corporation, under 42 TU.S.C. § 1981
(2000), which prohibits racial discrimina-
tion in the making and enforcement of
contracts, and Title VII of the Civil Rights
Act of 1964, 42 U.S.C. §§ 2000e-2000e-17
(2000), which prohibits, among other
things, employment discrimination based
upon race and national origin. The dis-
trict court granted summary judgment to
the defendants on the claims of one plain-
tiff because it held that Alaska Native
Corporations and their subsidiaries were
not subject to suit under either of the
federal anti-discrimination laws. It dis-
missed the claims of two other plaintiffs
because a collective bargaining agreement
required that the claims be addressed
through binding arbitration.

We reinstate the claims of the first
plaintiff because the exemption for Alaska
Native Corporations from suit under Title
VII does not immunize the defendants
from suit under the separate and indepen-
dent cause of action established by Section
1981. However, we affirm the dismissal of
the union members’ claims, because any
duty to explain the provisions of a collec-
tive bargaining agreement to employees
with limited English skills belongs princi-
pally with the union which represents
them.

L

The plaintiffs, carpenters Jose Aleman
and Cesar Basilis and finance manager
James Blasic, were employed by defendant
Chugach Support Services, Inc. (“CSS”) on
construction projects that CSS contracted
to perform for the U.S. Department of
Health and Human Services at the Nation-
al Institutes of Health (“NIH”) campus in
Bethesda, Maryland.! CSS performs gen-
eral contractor services, typically for the

voluntarily dismissed their claims with preju-
dice.
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federal government, and is a wholly owned
subsidiary of defendant Chugach Alaska
Corporation, an Alaska Native Corporation
owned by Native Alaskans and their devi-
sees.

Alaska Native Corporations play special
roles in controlling lands and funds for
Alaskan Natives, see Alaska Native Claims
Settlement Act, Pub.L. No. 92-203, 85
Stat. 688 (1971) (codified as amended at 43
U.S.C. §§ 1601-1629a (2000)), but Chu-
gach Alaska Corporation also operates as a
traditional business, employing about 5,000
people in construction, environmental ser-
vices, information technology, telecommu-
nications, and other areas. The defen-
dants have not alleged that the plaintiffs’
work touched in any way on the internal
affairs or special functions of the Alaska
Native Corporation.

Plaintiff Jose Aleman, who is Hispanic,
performed carpentry and other tasks at
the NIH site from March 10, 2003 until he
was dismissed on September 9, 2003.
Plaintiff Cesar Basilis, who is also Hispan-
ic, worked at the NIH site from February
11, 2003, until he was dismissed on Octo-
ber 17, 2003. Plaintiff James Blasic, who
describes himself as Caucasian and does
not claim Hispanic ancestry, worked for
CSS from December 2, 2002 until he was
dismissed on October 22, 2003.

Aleman and Basilis were required to
join the Washington D.C. Regional Council
of Carpenters as a condition of their em-
ployment, and became members on August
15, 2003. The union’s collective bargaining
agreement states that it covers the period
from May 1, 2001 until April 30, 2004—a
period that includes all of Aleman and
Basilis’ time as CSS employees. It in-
cludes mandatory dispute resolution proce-
dures, including procedures for binding ar-
bitration, with respect to any “grievance”
between an employer and an employee

represented by the union. It further

states,
The parties expressly agree that a griev-
ance shall include any claim by an em-
ployee that he has been subjected to
discrimination under Title VII of the
Civil Rights Act of 1964, as amended,
the Age Discrimination in Employment
Act, the Americans with Disabilities Act,
and/or all other federal, state, and local
anti-discrimination laws.

Blasic was not a union member, evidently
because as a finance manager rather than
a carpenter he was not required to join the
union as a condition of employment. He
was therefore not covered by the collective
bargaining agreement’s dispute resolution
provisions.

Aleman and Basilis have apparently not
sought to resolve their grievances through
the procedures set forth in the collective
bargaining agreement, but they allege that
they should not be bound by the proce-
dures because they were not provided with
a translation of the collective bargaining
agreement or its dispute resolution provi-
sions into their native Spanish. Each stat-
ed in declarations made as part of this
litigation that his ability to speak and write
English is limited. Neither plaintiff
claimed, however, that he did not or could
not understand the arbitration provision in
English.

Plaintiffs filed suit on December 27,
2004, claiming unlawful discrimination un-
der Title VII and Section 1981 as well as
Maryland law. Aleman and Basilis allege,
in particular, that CSS terminated them on
the basis of race. They also allege that
when they were employed by CSS, they
were paid less than non-Hispanic employ-
ees and were subjected to a hostile work
environment and discriminatory terms and
conditions of employment, including anti-
Hispanic statements by managers and em-
ployees, segregated eating areas, and dis-
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parate disciplinary treatment. They fur-
ther allege that an “English Only” rule at
their workplace constituted unlawful dis-
crimination. The two union members later
filed a motion to amend their complaint in
order to add their union as a defendant,
asserting that the union discriminated
against them under the same anti-discrimi-
nation statutes by failing to provide equal
representation and by employing discrimi-
natory terms and conditions, practices,
and/or procedures. They cite, in particu-
lar, the union’s failure to provide its mem-
bers with a Spanish translation of the col-
lective bargaining agreement or with the
assistance of a translator in interpreting
the agreement. The plaintiffs were not
required to arbitrate claims against their
union.

Blasic alleges that CSS violated the anti-
discrimination statutes by terminating him
in retaliation for reporting racial diserimi-
nation in the company’s operations. He
states that he was fired one week after
reporting to the defendants that Aleman,
Basilis, and two other Hispanic employees
had been dismissed and that derogatory
comments had been made to non-Cauca-
sians at CSS’ work site.

On November 7, 2005, the district court
granted the defendants’ motion to dismiss
the claims of Aleman and Basilis on the
grounds that their collective bargaining
agreement required binding arbitration of
claims under Title VII “and/or all other
federal, state, and local anti-discrimination
laws.” The court denied Aleman and Ba-
silis’ motion to add the union as a defen-
dant in the same decision. On March 28,
2006, the district court granted summary
judgment to the defendants regarding Bla-
si¢’s Title VII and Section 1981 claims on
the grounds that Alaska Native Corpora-
tions were exempt from suit under both
anti-discrimination statutes. It declined
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supplemental jurisdiction over the remain-
ing state law claims.

Aleman, Basilis, and Blasic do not now
dispute that the defendants are immune
from suit under Title VII, but they argue
that the defendants are not immune from
suit under Section 1981. They also argue
that the district court erred in dismissing
the claims of Aleman and Basilis based
upon the dispute resolution provision in
their collective bargaining agreement, and
in declining to add the union as a defen-
dant.

I1.

A

Title VII created a new cause of action
for employment discrimination against un-
ions, employment agencies, and any entity
defined as an “employer.” The statute
provides, in relevant part,

It shall be an unlawful employment
practice for an employer ... to fail or
refuse to hire or to discharge any indi-
vidual, or otherwise to discriminate
against any individual with respect to his
compensation, terms, conditions, or priv-
ileges of employment, because of such
individual’s race, color, religion, sex, or
national origin. . ..

42 U.S.C. § 2000e—2(a). The class of em-
ployers covered by Title VII is restricted
to persons with fifteen or more employees,
and it excludes bona fide private member-
ship clubs, certain government entities, id.
§ 2000e(b), and—most relevantly—Alaska
Native Corporations, 43 U.S.C. § 1626(g)
(2000), and Indian tribes, 42 U.S.C.
§ 2000e(b). The defendants argue that
these exclusions not only bar suit against
Alaska Native Corporations and Indian
tribes under Title VII, but also render
such entities immune from suit under Sec-
tion 1981.
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We reject this contention for two rea-
sons. By their own terms, the Title VII
exclusions are limited to Title VII itself.
And Section 1981—which the Supreme
Court has instructed us to treat as a sepa-
rate and distinct cause of action—contains
no exemptions corresponding to those in
Title VII.2

While the definition of “employer” in
Title VII excludes Indian tribes and Alas-
ka Native Corporations, these exclusions
state that they are limited to the section of
federal law that contains Title VII. The
single-sentence exclusion for Alaska Na-
tive Corporations makes this clear twice,
stating,

For the purposes of implementation of

the Civil Rights Act of 196/ [42 U.S.C.

2000a et seq.], a Native Corporation and

corporations, partnerships, joint ven-
tures, trusts, or affiliates in which the

Native Corporation owns not less than

25 per centum of the equity shall be

within the class of entities excluded from

the definition of “employer” by section

701(b)(1) of Public Law 88-352 (78 Stat.

253), as amended [42 U.S.C.

§ 2000e(b)(1)], or successor statutes.

43 U.S.C. § 1626(g) (emphasis added).
Similarly, the provision excluding Indian
tribes from Title VII’s definition of em-
ployer states, “For the purposes of this
subchapter ... [t]he term ‘employer’ ...
does not include ... an Indian tribe....”
42 U.S.C. § 2000e (emphasis added). The
subchapter containing Title VII does not
contain Section 1981.

Section 1981 contains no similar excep-
tion for Alaska Native Corporations. Its
civil cause of action, enacted as part of the
Civil Rights Act of 1866, states, “All per-
sons within the jurisdiction of the United
States shall have the same right in every

2. Because employer exemptions under Title
VII do not bar suits under Section 1981, we
need not address the plaintiffs’ contention

State and Territory to make and enforce
contracts ... as is enjoyed by white citi-
zens....” Id. § 1981(a). The Supreme
Court has long held the Civil Rights Act of
1866 “to prohibit all racial discrimination,
whether or not under color of law, with
respect to the rights enumerated therein.”
Jones v. Alfred H. Mayer Co., 392 U.S.
409, 436, 88 S.Ct. 2186, 20 L.Ed.2d 1189
(1968). Congress amended the statute in
1991 to codify this understanding, stating
that Section 1981 protects rights “against
impairment by nongovernmental diserimi-
nation” in addition to “impairment under
color of State law.” 42 U.S.C. § 1981(e).
Section 1981 makes no mention of Alaska
Native Corporations or Indian tribes, and
it includes no terms that could be con-
strued to set such entities outside the stat-
ute’s reach.

Indeed, it is hard to imagine how the
exclusions of Alaska Native Corporations
and Indian tribes from Title VII's defini-
tion of “employer” could control under
Section 1981, because Section 1981 does
not apply solely to employers or employ-
ment discrimination. Section 1981’s prohi-
bition on racial discrimination in the mak-
ing and enforcement of contracts has long
been applied to relationships far afield of
employment. Black parents established “a
classic violation of § 1981” by showing that
private schools refused, on the basis of
race, to enroll their children. Runyon v.
McCrary, 427 U.S. 160, 172, 96 S.Ct. 2586,
49 L.Ed.2d 415 (1976). Prospective pur-
chasers of home leaseholds, Pinchback v.
Armistead Homes Corp., 907 F.2d 1447,
1448 (4th Cir.1990), and prospective club
members, Wright v. Salisbury Club, Ltd.,
632 F.2d 309, 310 (4th Cir.1980), among
others, have availed themselves of the stat-
ute’s protections. Thus, the Supreme

that the defendants do not qualify as Indian
tribes for the purposes of Title VII's employer
exemptions in any event.
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Court wrote in Johnson v. Railway Ex-
press Agency, Inc. that the limitation of
Title VII to those defined as employers is
one way in which Title VII is narrower
than Section 1981, writing that “Section
1981 is not coextensive in its coverage with
Title VII” in part because “the latter is
made inapplicable to certain employers.”
421 U.S. 454, 460, 95 S.Ct. 1716, 44
L.Ed.2d 295 (1975). While exclusions from
the “employer” category are crucial for the
Title VII scheme directed at employment
discrimination, they thus have lesser rele-
vance under Section 1981’s extended pro-
tections.

The defendants nevertheless urge that
the employer exceptions in Title VII must
be read broadly if they are to serve their
purpose. Without such a reading, Alaska
Native Corporations would be immunized
from suit for acts of discrimination under
Title VII, but face liability under Section
1981 for some of the same acts—a result
that defendants argue would strip the Title
VII exemption of any meaning and run
counter to what must have been Congress’
purpose in enacting the “employer” excep-
tions. The Tenth Circuit has agreed with
defendants, writing that the “specific” pro-
visions of Title VII must be understood to
impose limits on the “broad, general provi-
sion” of Section 1981, and that Indian
tribes are therefore exempt from suit for
discriminatory discharge under Section
1981. Wardle v. Ute Indian Tribe, 623
F.2d 670, 673 (10th Cir.1980).

[11 The Supreme Court has foreclosed
such a reading of Title VII as intended to
amend Section 1981 sub silentio in the
areas where Title VII is more specific,
holding “that the remedies available under
Title VII and under § 1981, although re-
lated, and although directed to most of the
same ends, are separate, distinct, and inde-
pendent.” Railway Express, 421 U.S. at
461, 95 S.Ct. 1716. “Title VII was de-
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signed to supplement rather than supplant,
existing laws and institutions relating to
employment discrimination,” Alexander v.
Gardner-Denver Co., 415 U.S. 36, 48-49,
94 S.Ct. 1011, 39 L.Ed.2d 147 (1974), be-
cause Congress sought “to accord parallel
or overlapping remedies against discrimi-
nation,” not to overwrite longstanding
remedies through its subsequent enact-
ments, id. at 48, 94 S.Ct. 1011. In sum, an
individual aggrieved by acts of employ-
ment discrimination “clearly is not de-
prived of other remedies he possesses and
is not limited to Title VII in his search for
relief.” Railway Express, 421 U.S. at 459,
95 S.Ct. 1716; see also Johnson v. Ryder
Truck Lines, Inc., 575 F.2d 471, 473 (4th
Cir.1978) (“The Civil Rights Act of 1964
did not repeal by implication any part of
§ 1981.”).

We find nothing implausible about Con-
gress’ enacting overlapping causes of ac-
tion or deciding that Alaska Native Corpo-
rations should be exempt from suit under
Title VII, but not Section 1981. While
both Section 1981 and Title VII provide
remedies against racial discrimination, Ti-
tle VII imposes obligations that are in
some ways more expansive. To take the
most obvious example, Title VII addresses
not simply discrimination based upon race
or color but also discrimination based upon
“religion, sex, or national origin.” 42
U.S.C. § 2000e-2(a). A legislature could
easily desire to subject only certain enti-
ties to the additional strictures of Title
VII, while leaving in place the more limit-
ed cause of action in Section 1981 that has
long been a part of our anti-discrimination
law.

[2] In addition, Title VII establishes
new remedies for racial discrimination in
employment that Congress could have
seen as undesirable for Alaska Native Cor-
porations. Under the Title VII frame-
work, a claimant must first lodge a charge
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with the Equal Employment Opportunity
Commission (“EEOC”), see 42 U.S.C.
§ 2000e-5(e)-(f); Great Am. Fed. Savings
& Loan Ass’n v. Novotny, 442 U.S. 366,
372-74, 99 S.Ct. 2345, 60 L.Ed.2d 957
(1979)—an action that is not a prerequisite
to filing a Section 1981 suit. After lodging
a charge under Title VII, however, a com-
plainant can benefit from EEOC powers
not made available by Section 1981.
These include the agency’s ability to inves-
tigate charges of discrimination, its at-
tempts to remedy noncompliance through
voluntary or negotiated changes, and its
authority to file a civil action against the
offending party and practice itself. Rail-
way Express, 421 U.S. at 458, 95 S.Ct.
1716. There is nothing paradoxical about
Congress’ not applying these arguably
more intrusive mechanisms to Alaska Na-
tive Corporations, without narrowing the
scope of the longstanding, comparatively
bare-bones cause of action against racial
discrimination provided by Section 1981.
In any event, because this is the approach
embodied in the language of the two stat-
utes and in the Supreme Court’s decisions,
the district court erred in holding that
plaintiffs could be deprived of a cause of
action against Alaska Native Corporations
under Section 1981 on the grounds that
such defendants are not subject to suit
under Title VII.

To be sure, we have recognized Indian
tribal immunity as a bar to Section 1981
liability. See Yashenko v. Harrah’s N.C.
Casino Co., 446 F.3d 541, 551-53 (4th Cir.
2006). But the defendants claim no such
immunity here and we find no basis to
conclude that the ownership of the defen-
dant corporations by Alaska Natives and
their devisees, or any other attribute, enti-
tles the defendants to immunity from suits
arising from their for-profit construction
activities in Maryland. While the sover-
eign immunity of Indian tribes “is a neces-
sary corollary to Indian sovereignty and

self-governance,” Three Affiliated Tribes
of the Fort Berthold Reservation v. Wold
Engineering, 476 U.S. 877, 890, 106 S.Ct.
2305, 90 L.Ed.2d 881 (1986), Alaska Native
Corporations and their subsidiaries are not
comparable sovereign entities, see Native
Village of Stevens v. Alaska Management
& Plamning, 757 P.2d 32, 34 (Alaska 1988)
(reviewing differences between Alaska Na-
tive groups and Indian tribes and holding
most Alaska native groups lack immunity
from suit because they are “not self-gov-
erning or in any meaningful sense sover-
eign”); see also Seldovia Native Assn v.
Lujan, 904 F.2d 1335, 1350 (9th Cir.1990)
(holding that Alaska Native Village Corpo-
ration “does not meet one of the basic
criteria of an Indian tribe” because it “is
not a governing body”). In short, Indian
tribal immunity does not foreclose Section
1981 relief here.

B.

The defendants claim that the district
court’s grant of summary judgment in its
favor on plaintiff Blasic’s claims for retalia-
tion can be upheld on the alternate ground
that Section 1981 does not contain an anti-
retaliation provision. They argue that if
we fail to apply Title VII employer exemp-
tions to Section 1981, we must likewise
decline to import an anti-retaliation princi-
ple from Title VII into Section 1981.

[31 This argument fails for two rea-
sons. First, it was not raised in the dis-
trict court. Second, it is foreclosed by
Supreme Court and circuit precedent,
which hold retaliation to be a form of
differential treatment subsumed in the
anti-discrimination language of Section
1981. Bryant v. Aiken Reg’l Med. Ctrs.,
Inc., 333 F.3d 536, 543 (4th Cir.2003)
(holding that a “plaintiff can prove illegal
retaliation under ... § 1981” in the same
manner as he establishes retaliation under
Title VII); see also Jackson v. Birming-
ham Bd. of Ed., 544 U.S. 167, 174-75, 125
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S.Ct. 1497, 161 L.Ed.2d 361 (2005) (retalia-
tion for complaints of unlawful discrimina-
tion is a form of discrimination). Under
these precedents, plaintiffs such as Blasic
can challenge as discriminatory actions
that were taken against them for reporting
unlawful diserimination, even if the plain-
tiffs were not subject to discrimination
based upon their own race, gender, or
similar protected status. See Sullivan v.
Little Hunting Park, Inc., 396 U.S. 229,
237, 90 S.Ct. 400, 24 L.Ed.2d 386 (1969)
(permitting white plaintiff to bring suit
under 42 U.S.C. § 1982’s racial discrimina-
tion provisions because he suffered retalia-
tion for protesting discrimination against
black person); Jackson, 544 U.S. at 171,
125 S.Ct. 1497 (holding male athletic coach
could bring suit under prohibition on sex
discrimination in Title IX of the Education
Amendments of 1972, because coach al-
leged that he suffered adverse conse-
quences for protesting discriminatory
treatment of female athletes). In sum, the
grant of summary judgment against Blasic
on his Section 1981 claims cannot be justi-
fied on the alternative grounds that Sec-
tion 1981 does not encompass retaliation
claims.> Blasic had the right to protest
discrimination visited upon Hispanic em-
ployees and to proceed under Section 1981
if he lost his job as a result.

III.

A

[4] Plaintiffs also appeal the dismissal
of the claims of Aleman and Basilis. The

3. The defendants’ similar argument that
mixed-motive discrimination is not cognizable
under Section 1981 does not appear to have
been raised below and was not addressed by
the district court. It cannot provide an alter-
nate basis here for affirming summary judg-
ment to the defendants on Blasic’s claims.

4. Appellants state for the first time in their
brief before this court that “Aleman and Ba-
silis did not understand the arbitration provi-
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district court based its dismissal upon a
provision in Aleman and Basilis’ collective
bargaining agreement requiring mandato-
ry arbitration of discrimination claims.
The two union members argue that the
provision should not bind them. They
have stated in affidavits that their “ability
to speak and read English is limited” and
“very limited,” respectively, and that each
has “a very limited ability to read English
as compared to Spanish,” although neither
plaintiff suggested in his affidavit or com-
plaint that he could not read or understand
the arbitration provision as written.t
While Aleman and Basilis point to no stat-
ute or precedent indicating an employer
must secure translations of a collective
bargaining agreement according to union
members’ relative linguistic skills or pref-
erences, they argue that such a duty is a
logical extension of principles of contract
law and collective bargaining. We find
neither of these sources support such a
duty and decline to void the arbitration
provision with respect to Aleman and Ba-
silis on these grounds.

Aleman and Basilis first argue that they
should not be bound by the arbitration
provision in their collective bargaining
agreement as an extension or application
of “ordinary contract principles.” Brief of
Appellants at 39. They suggest that be-
cause they were not provided with a trans-
lated version of the arbitration provision,
there was no “meeting of the minds” be-

sion and would not have understood it unless
the company or union had provided them
with Spanish translated copies of the arbitra-
tion provision.” They made no such claims
below, however, and make them now only in
reliance on Aleman and Basilis’ declarations,
neither of which states that the affiant did not
understand the dispute resolution provision
or would not have understood it absent trans-
lation. Brief of Appellants at 40.



ALEMAN v. CHUGACH SUPPORT SERVICES, INC.

215

Cite as 485 F.3d 206 (4th Cir. 2007)

tween themselves and their employer, giv-
en that their Spanish skills were stronger
than their English skills. Brief of Appel-
lant at 39, 40. In other words, they claim
the provision was not binding because
there was no true agreement between the
parties. See Restatement (Second) of Con-
tracts § 17 emt. ¢ (1981) (“The element of
agreement is sometimes referred to as a
‘meeting of the minds.’ ).

Aleman and Basilis’ suggestion that the
collective bargaining agreement was not
binding upon them because they did not
truly agree to its terms disregards the
“collective” in “collective bargaining.” The
National Labor Relations Act gives em-
ployees the right “to form, join or assist
labor organizations” and “to bargain collec-
tively through representatives of their own
choosing.” 29 U.S.C. § 157 (2000); see
also id. § 159(a) (2000). Acceptance by
individual union members of individual
provisions is not required, because the for-
mation of a collective bargaining unit “ex-
tinguishes the individual employee’s power
to order his own relations with his employ-
er and creates a power vested in the cho-
sen representative to act in the interests of
all employees,” with the result that “only
the union may contract the employee’s
terms and conditions of employment, and
provisions for processing his grievances.”
NLRB v. Allis—-Chalmers Mfg. Co., 388
U.S. 175, 180, 87 S.Ct. 2001, 18 L.Ed.2d
1123 (1967) (footnote omitted); see also
J.I. Case Co. v. NLRB, 321 U.S. 332, 336,
64 S.Ct. 576, 88 L.Ed. 762 (1944) (describ-
ing employee’s status under collective bar-
gaining agreement as analogous to that of
“third party beneficiary”).

It is natural that a union member might
desire higher wages or more generous
benefits or different working conditions
than an agreement provides. Still, in a
representative negotiation, he “is bound”
by it. Allis-Chalmers Mfg. Co., 388 U.S.

at 180, 87 S.Ct. 2001. As a result, when
courts have spoken of the “meeting of the
minds” required for a collective bargaining
agreement, it has been a “meeting of the
minds” between an employer and a union,
not between an employer and each and
every individual union member. See, e.g.,
United Steelworkers of Am. v. Bell Found-
ry Co., 626 F.2d 139, 141 (9th Cir.1980);
see also, e.g., Ekas v. Carling Nat’l Brew-
eries, Inc., 602 F.2d 664, 666-67 (4th Cir.
1979) (modification of collective bargaining
agreement was valid when union and em-
ployer assented, despite objections of some
employees); Eastern Air Lines, Inc. v. Air
Line Pilots Ass’n, Int’l, 861 F.2d 1546,
1553-54 (11th Cir.1988) (collective bargain-
ing agreement was binding when union
and employer manifested assent).

Nor can we find a basis for Aleman and
Basilis’ novel duty of translation in the
settled requirement that a collective bar-
gaining agreement contain a “clear and
unmistakable” waiver of the right to a
federal judicial forum in order to require
the binding arbitration of statutory dis-
crimination claims. Wright v. Universal
Maritime Serv. Corp., 525 U.S. 70, 80, 119
S.Ct. 391, 142 L.Ed.2d 361 (1998). As the
precedents of the Supreme Court and our
circuit have established, this is a principle
of clear drafting, which ensures that the
federal forum for such claims is waived
only when the union and employer clearly
intended such a waiver. Thus, the Su-
preme Court has explained this require-
ment to mean that the federal forum
waiver must be “‘explicitly stated,”” id.
(quoting Metropolitan Edison. Co. .
NLRB, 460 U.S. 693, 701, 103 S.Ct. 1467,
75 L.Ed.2d 387 (1983)), and that an em-
ployee is not required to arbitrate federal
employment discrimination claims when
the collective bargaining agreement “does
not contain a clear and unmistakable
waiver of the covered employees’ rights to
a judicial forum,” id. at 82, 119 S.Ct. 391.
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[5]1 Our circuit has thus read Universal
Maritime to require that collective bar-
gaining agreements eliminate any doubt
that a waiver of a federal forum was in-
tended. Universal Mavritime, we have
noted, “indicates that the requisite degree
of clarity can be achieved by two different
approaches.” Carson v. Giant Food, Inc.,
175 F.3d 325, 331 (4th Cir.1999). First,
provisions that require arbitration of dis-
putes without mentioning statutory claims
nonetheless require arbitration of statuto-
ry claims if the rest of the agreement
“makes it unmistakably clear” that a viola-
tion of discrimination laws constitutes a
grievance or dispute under the agreement.
Id. at 332. Second, an agreement requires
arbitration of statutory discrimination
claims if it contains “an explicit arbitration
clause” referring to statutory claims, which
would require in the case of an agreement
to arbitrate all federal employment claims
“a clear and unmistakable provision under
which the employees agree to submit to
arbitration all federal causes of action aris-
ing out of their employment.” Id. at 331.

[6] The collective bargaining agree-
ment to which Aleman and Basilis were
subject met the Universal Maritime test.
The agreement provided mandatory dis-
pute resolution mechanisms for grievances
and stated, “The parties expressly agree
that a grievance shall include any claim by
an employee that he has been subjected to
discrimination under Title VII ... and/or
all other federal, state, and local anti-
discrimination laws” (emphasis added).
The agreement thus satisfied the require-
ment of “clear and unmistakable” waiver,
notwithstanding plaintiffs’ suggestion, con-
trary to our precedent, that “clear and
unmistakable” waiver requires a meeting
of the minds between the employer and
individual union members. As Aleman
and Basilis cite no statute or precedent
that can form a basis for the new duty
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they propose, we decline to place upon
employers a requirement we find without
basis in law.

[71 Indeed, to the extent that the
plaintiffs assert that employers must pro-
vide translations of agreements on the the-
ory that union members must individually
consent to the waiver of a federal forum
for statutory discrimination claims, their
argument is contrary to our cases estab-
lishing that unions are entitled to strike
bargains that require arbitration of such
claims. We have repeatedly held that
such matters are among the subjects about
which unions may bargain under the Na-
tional Labor Relations Act. We have ob-
served that unions have the right—indeed,
the duty—to bargain with employers on
their members’ behalf over “terms and
conditions of employment,” see 29 U.S.C.
§ 158(d) (2000), and that the method
through which employers and union mem-
bers resolve disputes is a preeminent term
or condition of employment. Safirit .
Cone Mills Corp., 248 F.3d 306, 308 (4th
Cir.2001) (citing Austin v. Owens—Brock-
way Glass Container, Inc., 78 F.3d 875,
885 (4th Cir.1996); Textile Workers v. Lin-
coln Mills, 353 U.S. 448, 77 S.Ct. 923, 1
L.Ed.2d 972 (1957); Metropolitan Edison
Co., 460 U.S. at 705, 103 S.Ct. 1467). As a
result, “Union-negotiated collective bar-
gaining agreements that require the arbi-
tration of statutory discrimination claims
are valid and binding on unionized employ-
ees.” Carson, 175 F.3d at 331; see also
Safrit, 248 F.3d at 308; Austin, 78 F.3d at
880-85; Brown v. ABF Freight Sys., Inc.,
183 F.3d 319, 321 (4th Cir.1999).

The enactment of civil rights laws
against discrimination does not by itself
mean the Congress intended to place the
resolution of such claims beyond the reach
of arbitration. Congress could do this, of
course, but it has not yet done so. To hold
otherwise would be too much an exercise
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in judicial implication. The scope of the
arbitration provision must be of a “clear
and unmistakable” character no doubt, but
to say there can be no waiver at all is to
change the nature of collective bargaining
over conditions of employment and to read
judicial exceptions into the National Labor
Relations Act.

B.

Aleman and Basilis, however, argue that
an employer’s duty to provide translations
of the agreement to employees with defi-
cient English skills renders the foregoing
principles inoperative and voids the collec-
tive bargaining agreement’s dispute reso-
lution provision. Aleman and Basilis ar-
gue that their proposed duty would be
minimally disruptive because this court
could simply require that “if an employer
has notice that certain employees cannot
communicate effectively in English, the
employer must take reasonable steps to
ensure that these employees understand
the arbitration provision.” Reply Brief of
Appellants at 20.

To begin with, the duty is much too
benignly described. The employer is un-
der no remedial order, and the basis of the
duty in law is as vague as its obligations
are significant. The number of employees
who could invoke this principle to escape
collective bargaining provisions of all sorts
would be vast, since the degree of linguis-
tic deficiency needed to invoke the duty is
unclear, and plaintiffs would evidently re-
quire employers to secure translations on
behalf of employees—such as them-
selves—who evidently speak and read
some English. Ostensibly, Aleman and
Basilis’ proposed duty would apply only
when employers had notice of limited lan-
guage skills, but the plaintiffs would hold
employers to be on notice of limited lan-
guage skills even where—as here—there is
no allegation that the plaintiffs or their

union told the defendants of Aleman or
Basilis’ language limitations.

Even if employers could determine when
they were subject to this new duty, it is
unclear just what “reasonable steps” em-
ployers would be required to take in order
to render the negotiated collective bargain-
ing agreement fully comprehensible and
thus enforceable. Aleman and Basilis of-
fer no more than passing suggestions as to
how this duty could be discharged, con-
tending that perhaps employers could ful-
fill the obligation through posted transla-
tions at the work site. But conceivably,
the new duty could require translations in
many different languages, and the quality
and accuracy of the translations would
likely be at issue. The threat of voidabili-
ty under this opaque employer obligation
would cast a pall over collective bargaining
as a technique for resolving labor disputes,
for neither side could be certain when
deals would bind the parties and when
they would wholly or partially unravel with
respect to many of those they purported to
cover.

The disruption that the plaintiffs’ pro-
posed duty threatens is only compounded
by plaintiffs’ suggestion that employers
could fulfill their duty of translation by
ensuring that unions faithfully communi-
cated the contents of collective bargaining
agreements to union members. It would
be dicey to say the least for an employer
to seek to compel a union to fulfill what
the employer regards as the union’s obli-
gations to those it represents. See NLRB
v. Electra—Food Machinery, Inc., 621 F.2d
956, 958 (9th Cir.1980) (holding that em-
ployer overstepped its role when it refused
to enter into written collective bargaining
agreement because it believed union’s en-
tering the deal would violate union consti-
tution). Nor could the employer step in
easily on its own. Unions and employers
may well disagree on the nature of collec-
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tive bargaining agreement obligations, and
encouraging excessive employer involve-
ment in union affairs may generate “collat-
eral issues” which might themselves “be-
come the source of dispute and litigation.”
Id. By suggesting that internal union mat-
ters, including unions’ internal communica-
tions, can affect the validity of a collective
bargaining agreement, the plaintiffs would
force employers to engage in intrusive
oversight of their bargaining partners.

The proposed employer duty to provide
union members with collective bargaining
agreement translations is fraught with
problems that only Congress or other poli-
cymaking bodies could sort out. Whatever
duty might arise in this regard between
unions and their members is a question
that is not before us® See Zamora v.
Local 11, 817 F.2d 566, 569-71 (9th Cir.
1987) (stating that union rule of not pro-
viding appropriate translation assistance at
monthly meetings deprived non-English
speaking members of right to participate
in deliberations); Retana v. Apartment,
Motel, Hotel & Elevator Operators Union,
453 F.2d 1018, 1023-25 (9th Cir.1972) (stat-
ing that union’s failure to provide Spanish-
speaking members with translation of col-
lective bargaining agreement and other

5. Aleman and Basilis did not name the union
as a defendant in their complaint. We affirm
the denial of Aleman and Basilis’ motion to
amend their complaint to add their union as a
defendant, considering ‘‘both the general
principles of amendment provided by Rule
15(a) and also the more specific joinder provi-
sions of Rule 20(a).” Hinson v. Norwest Fi-
nancial S.C., Inc., 239 F.3d 611, 618 (4th
Cir.2001) (citing Desert Empire Bank v. Insur-
ance Co., 623 F.2d 1371, 1374 (9th Cir.1980)).

Rule 20 gives courts wide discretion con-
cerning the permissive joinder of parties, and
“should be construed in light of its purpose,
which ‘is to promote trial convenience and
expedite the final determination of disputes,
thereby preventing multiple lawsuits.””” Saval
v. BL, Lid., 710 F.2d 1027, 1031 (4th Cir.
1983) (quoting Mosley v. General Motors
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translation assistance could violate duty of
fair representation). The employer duty
of translation that Aleman and Basilis pro-
pose is, however, as at odds with the aims
of collective bargaining as it is without
foundation in statute and precedent.

C.

Since Aleman and Basilis were bound by
the collective bargaining agreement, they
were required to resolve their discrimina-
tion claims through the procedures it pro-
vided, because the claims arose during the
agreement’s stated coverage period. The
agreement sets forth mandatory dispute
resolution procedures for any “grievance

. arising during the term of this Agree-
ment” between an employer and a union
member, including “any claim by an em-
ployee that he has been subjected to dis-
crimination under Title VII of the Civil
Rights Act of 1964, as amended,
and/or all other federal, state, and local
anti-discrimination laws.” The “term of
the agreement” is defined repeatedly as
May 1, 2001 until April 30, 2004—a period
that includes all the time Aleman and Ba-
silis worked for CSS. This period is set out
twice on the agreement’s initial page,
which contains the dates “May 1, 2001-

Corp., 497 F.2d 1330, 1332 (8th Cir.1974)).
“[Tlhe court has discretion to deny joinder if
it determines that the addition of the party
under Rule 20 will not foster the objectives of
the rule, but will result in prejudice, expense,
or delay.” 7 Charles Alan Wright, Arthur R.
Miller & Mary Kay Kane, Federal Practice and
Procedure § 1652 (3d ed.2001). Aleman and
Basilis were not required to arbitrate claims
against their union, but joining new claims
against a new party with now dismissed
claims would not promote the above objec-
tives and the district court did not err in
denying leave to amend.

Since the motion to add the union as a
defendant was properly denied, we express no
view on any possible claim that Aleman and
Basilis might have against their union.
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April 30, 2004” near the top of the pact,
above the word “Agreement.” The agree-
ment goes on to state:

The undersigned employer accepts each
and every provision of the Collective
Bargaining Agreement between the
Construction Contractors Council, Inc.—
A.G.C. Labor Division and the Washing-
ton D.C. Regional Council of Carpen-
ters, effective May 1, 2001 to an/d] in-
cluding April 30, 2004 and adopts said
Agreement and each and every provision
thereof as its own collective bargaining
agreement with The Washington, D.C.
Regional Council of Carpenters.

(emphasis added). It specifies the same
dates in the article on “duration of agree-
ment,” which states, “This Agreement
shall be in full force and effect from May

1, 2001, to and including April 30,
2004....”
Plaintiffs suggest that other dates

should define the agreement’s temporal
scope, but those dates have no operative
significance under the deal’s terms. Rep-
resentatives of CSS and the union did not
sign the agreement until July of 2003, as
Aleman and Basilis note, but the agree-
ment does not define its scope according to
the dates of signing. And while Aleman
and Basilis observe that they did not them-
selves join the union until August of 2003,
when they did so, they bound themselves
to arbitrate any grievances arising during
the term of the agreement as repeatedly
set forth in the agreement’s text. Since
the pact requires arbitration of all griev-
ances arising during the term from May 1,
2001 to April 30, 2004, Aleman and Basilis’
claims were properly dismissed on the ba-
sis of the dispute resolution provisions.

Iv.

For the foregoing reasons, the judgment
is affirmed in part, reversed in part, and

remanded for further proceedings consis-
tent with this opinion.

AFFIRMED IN PART, REVERSED
IN PART, AND REMANDED.
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Background: Defendant was convicted in
the United States District Court for the
District of Maryland, Catherine C. Blake,
J., of being a felon in possession of ammu-
nition, and was sentenced to 70 months’
imprisonment, and he appealed.

Holding: The Court of Appeals, Wilkin-
son, Circuit Judge, held that defendant’s
prior conviction under Maryland law for
selling imitation narcotics constituted a
controlled substance offense.
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Sentencing and Punishment ¢&=793
Under the ordinary meaning of the
term “counterfeit substance,” defendant’s
prior conviction under Maryland law for
selling imitation narcotics constituted a
counterfeit substance offense, and thus, it
constituted a controlled substance offense,
for purposes of increased sentencing
guidelines base offense level in defendant’s



